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Federal Communications Commissionm smwusros wmsse:

s F OF THE OE!

in the Matter ol

MM Docket No. 99-277
RM-9666

Amendment of Section 73 622(h)
Iuble of” Allotments,

Digrtal Television Broadeast Stations.
(Cotpus Christr, 'Texas)

E N

lo C'hied. Video Diviston, Media Bureeu

OPPOSITION TO PETITION FOR RECONSIDERATION

Channel 3 of Cotpus Christi. Inc.. licensee ol television statton KL Corpus Chrrst,
lenas (KT by ats attorneys. pursuant to Sccuon 1 429(1) of the Commission’s rules, hereby
opposes the Petiton for Reconsideration filed on January 6. 2004 by Channel 7 of” Corpus
Chitsti. Ine ("Channel 77) heensee of LPTV staton KTOV-LP. Corpus Christi, Texas, in the
Abon e-referenced proceeding

Channel 7°s request that the Commisston reconstder and vacate its Report and Order
allotimg DTV Channel 8 Lo Corpus Chustr s based on (wo arguments * Frst. Channel 7 argucs
that the Commussion’s dismissal of Sound 1 easimg, Inc’'s ("Sound  Leasing™) late-tiled
comments was n error - Second, Channel 7 argues that the Commission should have attorded s

apphcation for a Class A telesision license on Channel 7 prionity over KIHI'S DTV Channel 8

| L . . .
Fhis Oppasiion s being Hed well within the tme imits set torth m Secnion 1 429(1) of the Conumission s

tules

Channel 7 slates that 1t acquired K 1TOV-LI fiom Sound | easing Channel 7 seeks Lo substitute itself m
place o1 Sound Leasmg m this proceedmg, even though Sound Leasing was unsuccessiul i its atiempt to participate
m the catlier phase of the rulemakmg proceeding hecanse i filed s comments too late
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proposal — As explamed more {ully below, both of these arguments are without foundation and
musl be rejected

Channel 7 wigues that the FCC erred v disnussing Sound Leasig”s late-filed pleadings
m this procecding  Accotding 10 the Commission, Sound | easig filed mital comments (dated
October 29, 1999) 1 this proceedimg on November 4. 1999 -3 days atter the November 1. 1999
comment filing deadhine By letter dated November 3, 1999 and filed with the Commission on
November 8, 19990 Sound Leasmg requested that ats nutial comments be dismussed without

prejudice Almost 10 months atter the pleading ey ele ended. Sound Leasing fited a new round of

pleadings  on September 7. 2000, 1t liled a pleading entitled “ILx Parte Statement ot Sound
[ casmg. Ine ™ and on October 20 20000 1t liled a “Peuuon for Leave to File Supplemental
Comments”™ and “Supplementat Reply Comments of Sound Leasing, Inc -

[ he Commussion’s holding that Sound Leasig’s late-filed pleadings were not entitled o
consideration was clearly correet and consistent with the apphicable Commuission rules  Because
the pleadings were filed many months alter the liling deadhne established 1in the Report and
Order and the Comnussion’s rules. Secuon | 4130h) and (d). dismussal ol the pleadings was the
approprate action  Sound 1 casig could have sought to heep its imual comments on file (cven
though these comments were alse late-ltled) by requesting the Commission to hold 1 abeyance
the rulemaking proceedimg. including s mitial comments. pending the outcome of settlement
ncvotiatons between the parties  Instead, however, Sound Leasing chose to voluntarily

withdraw 1ts smtial comments 10 did so atits own pernil Having elected the wrong course of

actton by withdrawing its imtial comments, Channel 7 cannot now be heard to complain that the

i

Channel Trelers (Opposition pata 8110 1ts second tound of pleadings as a “re-tiled opposttion”  However
the arcuments advanced m Sound I easmy s Later-Tiled comments bear no resemblance to the arauments reflecred
s nial comments indeed the imbal comments conmam none of the legal aiguments presented m o the later-Iled
comments
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Commussion’s action dismissig the new. very late-liled comments was m ciror Certamlv.

private negotiations between parties do not exeuse a falure o comply with the Commission’s
fHing rules and deadlmes 11 Channel 7°s position was adopted. this would wreek havoc to the
Commission’s processes i rulemaking proceedings because 1t would allow persons who filed
tmely comments 10 withdiaw them and then submit new comments (i this case with new
areuments) well beyond the filing deadhne  This would make mockery of the Conumission’s
filng deadlines and hinder 1ts abihity to make umely decisions  Because Sound Leasmg did not

timely participate or achieve party status in the carlier phase of this 1ulemaking proceeding.

on should be dismissed

Channel 7 has no right to (ile a Pettion lor Reconsideration and the Pet
Dismissal s 1equued because Channel 7 has [aled to satisty any of the prerequisites fot
aceeptable petitions set forth in Scetion 1 429(h) of the Commission’s 1ules

Channcel 7 argues (hat the Comnussion should have ruled that its Class A Ticense
apphication tor Channel 7 has pronty over KIHPs DTV Channel 8 proposal and that this 1uling
should have been forthcoming even 1l Channel 7 was denied party status i the rulemaking
proceeding  This argument 1s without merit  The Commission has no obligation (o consider
arguments which were not properly 1aised i the rulemakimg proceeding  More importantly.
Channel 7°s argument Gails to recogmze that, m an carlier related case involving Channel 7 and
K1, the Comnussion has aheady considered all of Channel 77s arguments and ruled against it

on this precise 1ssue -- a lact obviously known to Channel 7, but ignored by it By letter rulmg,

KA acted in geod tath inentenng mio sertlement negotiations with Seund Leasinie, but 1 settlement could
not be aclneved because of what KIHI percenved to be excessive demands by Sound Leasing

N

Channei 7 also alleges that the Commission™s disnnssal of comments iiled by Minetva R Lopes. heensee
ol LTV station KIMV-LP, Channel 8, Corpus Chusty, Tesas was it entor  The Commission’s dismissal of these
comments was also correet and consistent with the applicable Commission 1ules since the comments were filed 13
manths after the filmg deadlme Morcover, Mmerva R 1 opes did net seek reconsideration ol the Report and Order
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dated March 22, 2002.° the Commission correctly ruled that KOs DIV Channel 8 proposal has
priority over the Channel 7 Class A television license application  1he Commission stated that
Sound Leasing (now Channel 7) will be 1equired o protect the DTV Channel 8 allotment if
KHEs rulemakmg petition s granted  The Commission further stated that 1 1t grants KIL's
rulemaking pettion, Sound | easig tnow Channel 7) will have an opportunity to tile for
displacement relhe!

Channel 7 cannot properly seeh to re-hugate this carlier tuling m the context ol this
rulemaking proceeding  ‘This s patnicularly true simee the petttion for 1econsideration filed by

Channel 7 i the rulemaking proceeding contams no new arguments beyond those which it raised

carlicr and which have already been considered and rejected by the Commission i ats letter
ruling * Having ruled that KIIT's DTV Channel § proposal takes precedence over the Channel 7
Class A appheation. the Commission must reject Channel 7°s Peution for Reconsideration and
affirm its decision allottimg D1V Channel 8 to Corpus Chinsu

[ view ot the forecomg. the Commission should dismiss or, in the alternative. deny

Channel 77« Peution for Recensideratton and alfirm its Report and Order alloting DTV Channel

i i Y - .
810 Corpus Chistt © o requested tat the Commission espedite its consideration ot and action

‘ A copy ol this letter taling 1s attached as Atlachment A lor the convenience of the Commission

Channel 7 did file an application (v displacement relict on December 4, 2003 propusing 1o change s
channel ol operation from 71049 “The fact that an altcinative channel is avatlable (contrary Lo whal Sound Leasing
old the Conrmission moits mitial comments) means that KTOV-LP tan contnue broadeasting, notwithstanding the
allotment of DIV Channel 8 10 Corpus Chrst, swaithour fear of loss ol service  Because Channel 7 s Class A license
appheation tor Channel 7 and sts displacement apphication for Channel 49 are inconsistent and cenfhicting
apphications Channel 7 must elect which one ol the applications 1t will prosecute and which one 1t will withdraw
Sccnion 73 3518 of the Comntission’s 1ules

B ' -
Channel 7 has filed a petition for rcconsideration of the letter ruling which was opposed by KHE - This

maiier 15 pending

" ‘ . . -
Simultaneousls with the Tilmg ol ke Petion for Reconsideration. counse! Tor Channel 7 also filed

“Comments i Suppoit ol Petiion lor Reconsideration”™ on behalf of the Commumity Bioadeasters Associalion K11
s hlmg a motian o dismiss that pleadimg because not only 15 1t late filed but 1t 1s alse an unauthor wzed pleading
undet the Commission™s ules
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on thes matter so that thys case. which commenced about 3 years ago (in February 1999). can

finally be concluded

Dated

January 162004

TICUII i 1R o

Respectlully subnntied

CHANNEL 3 OF CORPUS CHRISTIL INC

\\lf.
i 7, @/ 4 M w
By < > E

Robwert B. Jacol
Ronald A Sicgcl

Cohnand Marks LLP

1920 N Street. N W . Suite 300
Washimgton. D¢ 20036-1622
[el (202)-293-3860

Its Altarmeys



ATTACHMENT A

Federal Communications Commission
Washington, D.C. 20554

MAR 2 2 200

1800E3-JLB

Channel 3 of Corpus Christi, Inc.
¢/o Robert B. Jacobi, Esqg.

Cohn and Marks

Suite 300

1920 N Street, N.W.
Washington, D.C. 20036-1622

Minerva R. Lopez

c/o Arthur V. Belendiuk, Esq.
Smithwick & Belendiuk, P.C.
5028 Wisconsin Avenue, N.W.
Suite 301

Washington, D.C. 20554

Sound Leasing, Inc.

c/o Peter Tannenwald, Esq.

[rwin, Campbell & Tannenwald, P.C.
1730 Rhode Island Avenue, N.W.
Suite 200

Washington, D.C. 20036-3101

Re:  Applications for Class A Licenses
Stations KTOV-LP and KTMV-LP
File Nos. BLTVA-20000905AAE
And BLTVA-20011220DO
Facility ID Nos. 42711, 68452

Dear Counsel:

This is with respect to the petitions to deny filed by Channel 3 of Corpus Chnsti,
Inc., the licensee of station KII(TV), Channel 3, Corpus Christi, Texas, against the
above-referenced applications for a Class A television license. Sound Leasing, In¢. and
Minerva R. Lopez, the licensees of low power television stations KTOV-LP, channel 7,
and KTMV-LP, channel 8, Corpus Christi, respectively, oppose the petitions.



On November 29, 1999, Congress enacted the Community Broadcasters
Protection Act of 1999 (CBPA),' pursuant to which certain eligible low power television
stations are to be accorded Class A “primary” status as a television broadcaster. Pursuant
to the terms of the statute, qualified low power television licensees intending to convert
to Class A status were required to submit a statement of eligibility to the Commission
within 60 days of enactment of the CBPA, which was January 28, 2000. Sound and
Lopez both filed timely certifications of eligibility for Class A status and were granted
such certification by public notice released June 2, 2000. Subsequently, they filed the
above-referenced applications for Class A licenses.

Channel 3, the hcensee of television station KIII{TV), Corpus Christi, was
allotted channel 47 as its DTV channel. See Sixth Report and Order, 12 FCC Red 14588
(1997). However, on February 8, 1999, Channel 3 filed a petition for rulemaking to
substitute channel 8 as its DTV channel, and the Commission adopted a notice of
proposed rulemaking on September 3, 1999, setting a closing comment date of November
16, 1999. In its petitions to deny, Channel 3 asserts that the DTV facility proposed in the
rulemaking proceeding conflicts with the operation of the two low power television
stations, and that accordingly, the Class A license applications cannot be granted. In
response, Lopez and Sound both argue that because the allotment proceeding remains
pending, and the allotment was not made by the date on which they filed statements of
eligibility, the rulemaking proceeding does not take priority over the Class A
applications.

In the Report and Order and Further Notice of Proposed Rulemaking in MM
Docket No. 00-39, the Commission adopted certain processing priorities between DTV
proposals and NTSC applications and rulemaking proceedings. Review of the
Commission’s Rules and Policies Affecting the Conversion to Digital Television, 16 FCC
Red 5946 (2001). With respect to pending petitions for rule making for new or modified
DTV allotments, the Commission stated that “where a Notice of Proposed Rulemaking
has been adopted and the comment deadline on the petition for rulemaking has passed,
we will consider such petition as ‘cut-off* as of the comment deadline, [and] applications
that are filed after a DTV petition is cut-off on its comment deadline will have to protect
the facilities proposed in the DTV petition.” /d. at 5969. Here, Channel 3’s rulemaking
petition was cut-off as of November 16, 1999, prior to the November 29, 1999 effective
date of the CBPA and the filing of statements of eligibility. Thus, Lopez and Sound will
be required to protect the channel 8 allotment if Channel 3’s rulemaking petition is
granted. Because the Commission has not yet acted on the rulemaking proceeding, we
will dismiss the petitions for reconsideration, and the license applications will remain
pending. In the event that the Commission grants the requested rulemaking, Lopez and
Sound will have an opportunity to file for displacement relief.

' Community Broadcasters Protection Act of 199G, Pub L. No. 106-113, 113 Stat. Appendix I at pp.
1501A-594 - 1501 A-598 (1999), codified at 47 U.S.C. § 336(f).



In view of the foregoing, the petitions to deny filed by Channel 3 of Corpus
Christi ARE HEREBY DISMISSED. The Class A television license applications filed
by Minerva R. Lopez and Sound Leasing, Inc. will remaining on file pending the
outcome of the Corpus Christi rulemaking proceeding.

Supervisory Engineer

Low Power Television Branch
Video Services Division

Mass Media Bureau



CLRITFICATE OF SERVICE

L Barbara 1. McKeever . herehy certtfy that 1 have mailed. (irst class U S mail, postage
prepatd. o1 have caused Lo be hand-delivered, on this 16™ day of January. 2004, a copy of the
foregomg OPPOSITION 1O PETITION TOR RECONSIDERATION to the following

Peter Tannenwald, Esq
lason S Roberts. Thsq
lrwin, Campbell & Tannenwald. P C
1750 Rhode Island Avenue. N W Surte 200
Washington. D ¢ 20036-3101
Counsel for Channel 7 of Corpus Christi. Ine and
Community Broadcasters Association

Margaret 1. Miller. |
Dow ., Lohnes & Albertson. PLLC
1200 New Hampshire Avenue. NW o Surie 800
Washimgton, 12 ¢ 200536-6082
Counsel Tor the thusersity ol Tlouston Sy stem

Margaret L Tobey. g
Morrison & Foster
2000 Pennsvihvania Avenue. N W Suite 5500
Washmgton. D €. 20006
Counsel for Alamo Public Telecommumicauons Council

Arthur V. Belendiuls. Tisg
Smithwick & Belendwk. P ¢
S028 Wisconsin Avenue. N W C Suite S0
Washington, D C. 20016-4118
Counsel for Minerva lLopes

Mi. Hossen Hashemesadeh™*

I'ederal Communications Commission
Media Burcau

[ he Portals 1

445 12th Street. S W Room 2-0866
Washimgion. D € 20354
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